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Agenda
• Brief recap of the No Surprises Act and Interim Final Rules
• Recent Developments – or Not for the NSA and IDR Process

– Preparing for GFE for Insureds
• Provider/Hospital alliances and compliance considerations

• Other Compliance Updates
– CARES Act – OIG processes 
– Price Transparency 
– The Supreme Court Weighs In On Rulemaking
– Reimbursement Issues 
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The “No Surprises Act”
• Passed by Congress in late 2020 as part of the broader Consolidated 

Appropriations Act (CAA) 
– Intends to largely eliminate surprise billing, particularly in the emergency 

department setting
– Patient liable only for in-network cost-sharing amount
– Establishes an independent dispute resolution (IDR) process for settling 

reimbursement disputes between payors and providers
– Implements price transparency requirements for payors, including an 

advanced EOBs, and more accurate provider directories
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Interim Final Rules
• July 1, 2021 IFR

– Intends to largely eliminate surprise billing, particularly in ED setting
– Patient liable only for in-network cost-sharing amount
– Establishes IDR process for settling payment disputes between payors and 

providers
– Implements price transparency requirements for payors, including more 

accurate provider directories 
• September 30, 2021 IFR

– Provides additional protections and more information about good faith 
estimates and IDR process

• November 17, 2021 IFR
– Implements new requirements for group health plans and issuers to submit 

certain information about prescription drug and health care spending
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Enforcement Agreements
• CMS has issued letters to nearly every state outlining the collaborative 

enforcement agreement between CMS and the state

• However, as of yesterday, there is still no enforcement letter for Tennessee
– Tennessee is one just two states without an enforcement letter

• (NY also has not received an enforcement letter)

• Enforcement letters can be viewed here: 
https://www.cms.gov/CCIIO/Programs-and-Initiatives/Other-Insurance-
Protections/CAA

Why hasn’t Tennessee executed one?
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Litigation Regarding IDR Process
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Litigation Regarding IDR Process

• April 22, 2022 – HHS files appeal of Texas court’s ruling
– But then requests a hold of appeal until the final rule is released

• May 3, 2022 – Court grants Government’s request to pause proceedings 
while the Government issues a final rule….

• Coming this summer?
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IDR Process
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• In April, the Government 
issued guidance for Certified 
IDR Entities, but note 
disclaimer language 

• The Government issued similar 
guidance for Disputing Parties 
containing same language



IDR Process 
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IDR Process
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IDR Process
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Certified IDR Entities

• C2C Innovative Solutions, Inc.
• Federal Hearings and Appeals Services, Inc.
• Island Peer Review Organization, DBA: IPRO
• Keystone Peer Review Organization, Inc.
• Maximus Federal Services, Inc.
• MCMC Services, LLC
• Medical Evaluators of Texas, DBA: MET Healthcare Solutions
• National Medical Reviews, DBA: National Medical Reviews, Inc.
• Network Medical Review Company, DBA: Network Medical Review 

Company, Ltd.
• ProPeer Resources, LLC
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IDR Process
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IDR Process – What we are Hearing…

• Payors not giving enough detail in Notice of Denial of Payment
– Many payors not including contact information for provider to initiate open 

negotiation, if necessary

• The IDR portal does not allow for sufficient detail to identify claims 

• Entire IDR process likely to take many months
– As of yesterday, we have not heard of anyone completing the process 
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IDR Process – CMS Hears the Cries?

• Earlier this month, CMS issued a checklist of requirements for plans and 
insurers in response to complaints that some plans are requiring providers 
to initiate the open negotiation period through a private issuer hosted 
web-portal which may not allow for the submission of the standard open 
negotiation notice as described under the rules
– The checklist makes clear that within 30 calendar days after a claim is 

submitted, plans must make an initial payment or send a notice of denial of 
payment 

– The notice MUST provide contact information to initiate open negotiations

Full checklist available here: https://www.cms.gov/files/document/caa-NSA-
Issuer-Requirements-Checklist.pdf
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One Stop Shop for IDR Documents

• US Department of Labor website contains all the documents you’ll need 
for the IDR process, including
– Open Negotiation Period Notice
– Notice of IDR Initiation
– Notice of IDR Entity Selection 
– Notice of Offer 

• https://www.dol.gov/agencies/ebsa/laws-and-regulations/laws/no-
surprises-act
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IDR Process
• If you run into issues with plans, you can contact the No Surprises Help 

Desk:
– https://www.cms.gov/nosurprises/consumers/complaints-about-medical-

billing
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Some Perspective - NY IDR Process

• NY has had a surprise billing law in place since 2014
• That law includes an IDR proces

– Process is similar:
• Includes IDR entities which review disputes
• Similar timeline 

– In making decision, IDR entities consider:
• Whether there is a gross disparity between the fee charged by the provider and (1) 

fees paid to the provider for the same services rendered by that provider to other 
patients; and (2) fees paid by the plan to reimburse other similarly qualified 
providers who don’t participate with the plan for the same services

• In 2019, NY released a report on the IDR process, noting that more than 
2,500 decisions were rendered between 2015-2018
– Trend: Payors “right” in ED rates – at first, but providers reported as high as 

50% greater rate in final negotiation
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Good Faith Estimate Requirement 

• CMS has so far stated that they will not enforce this requirement of the 
IFRs until 2023 for insureds

• Burden is on “Convening Providers” per FAQs

• Collaboration with providers to share data?

– Software platforms?
– Compliance considerations

• No “freebies” to referral sources
• Joint employment for staff?
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CARES Act - PRF
• Through the CARES Act, HHS issued hundreds of millions of dollars to 

hospitals and other providers 

• Many providers have completed or begun completing on the reporting 
elements required by HHS and HRSA

• Several providers (all nursing homes) in various states such as California, 
Idaho, and South Carolina have all reported receiving letters from the OIG 
requesting interviews relating to the PRF monies
– OIG is sending letters to 30 nursing homes who will be part of a “forensic 

audit” of how they used PRF in 2020

• Also, several components of the PRF on OIG Work Plan 
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CARES Act – PRF 
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CARES Act – PRF 
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Price Transparency 
• Reminder – As of January 1, 2021, hospitals are required to provide clear, 

accessible pricing information online about the items and services they 
provide
– As a comprehensive machine-readable file with all items and services and
– In a display of shoppable services in a consumer-friendly format

• According to some reports, fewer than 6% hospitals posted prices per the 
rule during the early months of implementation

• After months of warnings, CMS issues first fines to two Georgia hospitals 
for price transparency violations:
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AHA v. Becerra – 340B 
• Case involved Medicare cut to reimbursement for 340B hospitals
• In a unanimous opinion, the Court ruled against HHS and sided with the 

hospitals
• The Court wrote:

“The question is this: If HHS has not conducted a survey of hospitals’ acquisition 
costs, may HHS still vary the reimbursement rates for outpatient prescription 
drugs by hospital group?  The answer is no.
….
Under the text and structure of the statute, this case is therefore straightforward: 
Because HHS did not conduct a survey of hospitals’ acquisition costs, HHS acted 
unlawfully by reducing the reimbursement rates for 340B hospitals.”

• Full opinion: https://www.supremecourt.gov/opinions/21pdf/20-1114_09m1.pdf
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AHA v. Becerra – 340B 
• In addition to being a victory for 340B hospitals, the Court’s unanimous 

opinion has significant implications for the Chevron doctrine
• While some organizations urged the Court to use the case to overhaul or 

even overturn the long-standing deference doctrine, the Court’s 14-page 
opinion fails to even acknowledge the doctrine 

• What could this mean going forward?
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OCR Enforcement
• Trend: Fining fine providers large and small for failure to provide timely 

access to medical records

• Data Breaches

– OCR Document requests

– Risk assessment every 2-3 years?

– Identity of individual who “took the bait” in phishing
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FCA and Medicare Advantage
• In a press release issued early this year, the DOJ stated that an “important 

priority” is “investigating and litigating a growing number of matters 
related to the Medicare Advantage program”

• Upcoding to government –
– Plans have “manipulated the risk adjustment process by submitting 

unsupported diagnosis codes to make patients appear sicker than they were”
• Cases

– Sutter Health – submitted unsupported diagnosis codes 
• Paid $90 million 

– Kaiser Foundation Health Plan of Washington – submitted invalid diagnoses
• Paid $6.3 million
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Trends in Enforcement
• Telemedicine

– April 2022 – Physician indicted in $10 million telemedicine fraud scheme
• Did not examine patients or had phone conversations that lasted mere minutes

– Potential fraud issues:
• Up-coding time and complexity
• Mispresenting virtual service provided
• Billing for services not rendered’
• Kickbacks

• Genetic testing that is not medically necessary
– May 2021: $46 million fraud, kickback and money laundering scheme 

involving medically unnecessary cancer genetic tests
– July 2021: Virginia Diagnostic Testing Lab - $1.4 million 
– April 2022: Physician Partners of America - $24.5 million 

• Genetic testing, among other things

© 2022 Parker, Hudson, Rainer & Dobbs LLP.   All Rights Reserved. 30



Reimbursement Issues
• ALJs have clearly been put under pressure for quicker turnarounds

– Anecdotally:
• Reimbursement appeals involving statistical extrapolations are being set 

for hearing without much scheduling flexibility for appellants after years 
of sitting idle

• Limitations on evidence that appellants may present at the hearing
– In a case involving 30 individual beneficiary claims, ALJ would only 

hear 10
• Hearings involving individual claims are being set more rapidly than 

before
– Several instances of hearings being set within a month of ALJ hearing 

request being filed
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